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HALACHIC AND HASHKAFIC ISSUES IN
CONTEMPORARY SOCIETY

SERIES 2: 79 - AM YISRAEL AT WAR:

PART 2 - REDEEMING HOSTAGES IN EXCHANGE FOR TERRORISTS
OU ISRAEL CENTER - WINTER 2024

* In Part 1 we examined the halachic framework for the great mitzva of redeeming hostages - Pidyon Shevuyim.

* We saw that Chazal placed a restriction on the amount of money that should be paid to free hostages in order not to encourage
future hostage taking. They also prohibited military action to free hostages in case this caused the terrorists to be more cruel to future
or existing hostages.

» The amount of money which is permitted to be paid to redeem hostages is that which non-Jews would pay for their hostages.

* There are exceptional cases in which more money can be paid. The exception agreed upon by all commentators is for a great talmid
chacham or someone who is very likely to become one. Some commentators rule that excessive sums of money can also be paid where
the hostages are in mortal danger. But many other commentators disagree with this.

* How, if at all, does this apply to our current tragedy of hostages being held by terrorists who can only be freed through the release of
other terrorists or criminals? Two main issues must be analyzed:

(a) Is it relevant that these newly released terrorists are likely to attempt to kill and injure Jews in the future?

(b) These halachot were formulated to apply to Jewish individuals, usually in times of peace!. How, if at all, do these halachot apply to
aJewish state in a time of war?

A] ETHICAL AND PHILOSOPHICAL APPROACHES TO WAR

» War brings significant shifts in the way societies are run and impacts the normal rules which regulate interactions between people.
This applies internally within the country at war - such as conscription and property rights eg the ability of the government to requisition
property from its citizens to aid the war effort. It also applies to activities within enemy territory - confiscation of moveable property
and buildings/land to aid the war effort, treatment of enemy civilians and combatants and many other applications.

* There are fundamentally two ethical/philosophical approaches?to the rules of war and decision making when conducting a war:

(i) Consequentialism - War objectives must be achieved and whatever is necessary to achieve them is justified. In this sense, the ends
justify the means and anything required to achieve these will be morally justified.

(ii) Formalism - There are formal moral and ethical principles which must be adhered to. This applies even in extreme cases where
application of those principles would lead to severe and highly undesirable results. The formalist will argue that following the rules will
normally have good consequences but this is not guaranteed and we are not in control of, nor morally responsible for consequences.
Religious formalists may argue that God determines consequences and our role is to act in the morally correct manner, whatever the
consequences. A practical formalist may argue that there are often many unintended consequences and, since we cannot guarantee
that things will work out the way we hope, we may not make decisions based on our assessment of what the consequences will be.

* Extreme versions of these principles would be the following:

- Extreme Consequentialism: - permitting severe torture to obtain information required for the war effort
- killing prisoners of war or civilians to pressure the enemy and achieve a war goal or concession.
- ie “We can always break the rules”

- Extreme Formalism: - never lying, even when it will cause the murder of an innocent individual3.
- ie “We can never break the rules”

* |n practice most people take a view somewhere between these extremes. Consider:

- Long-term Consequentialism - we may decide that a short term objective is less important than longer term consequences which
may result from our actions.
- ie “We don’t break the rules since, in the long term, this will lead to a culture of rule breaking etc.

1. We saw in Part 1 that the mefarshim do address different halachic approaches to redeeming hostages in times of ‘churban’.
2. These are taken from a shiur by Rabbi Daniel Z. Feldman, Negotiating With Terrorists For The Release of Hostages: Halakhic, Philosophical, and Hashkafic Considerations. See
https://www.yutorah.org/lectures/details?shiurid=1082056
3. This is a much debated position of Kant and. See https://academic.oup.com/book/5430/chapter-abstract/ 148272683 ?redirectedFrom=fulltext
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- Formalism often presents conflicting values - eg the imperative to save life vs the imperative not to negotiate with terrorists. How will
they weigh these?

* Applying this to the situation of negotiating with terrorists:-

- A consequentialist approach may argue that immediate goal is to have the hostages released and anything necessary for that goal is
justified.

- A formalist approach may argue that we may not negotiate with terrorists since that in some sense validates their evil and makes us a
partner in that evil. We are not responsible for the ultimate consequences.

- A long-term consequentialist may argue that we do have an immediate goal to have the hostages released, but the price we need to
pay - the release of other terrorists - has even worse long term consequences. Or, in the case of a captured solider, they may argue
that if we don’t do everything we can to get them released, this could lower the morale of other soliders to fight.

B] TAKING ONE LIFE TO SAVE ANOTHER OR MULTIPLE OTHERS

* The context of the discussion in Part 1 was was kidnappers demanded MONEY in exchange of hostages. The purpose of such
hostage taking was to extract money. In today’s circumstances the purpose of hostage taking is not to extract money but rather as a
military and political tool in order to attempt to defeat and destroy the State of Israel.

* The terrorists are asking instead for the release of other terrorists who are imprisoned in Israel. There is a very strong likelihood
(although not certainty) that these terrorists will kill or injure others in the future. Thus we are being asked to ‘pay’ for the release of the
hostages with the lives of future victims.

* Two reasons are given in the Gemara for the limitation on overpaying for hostages - (i) so as not to financially burden Jewish society;
and (ii) so as not to encourage future hostage taking and thereby endanger the Jewish community further. As we saw in Part 1, reason
(i) is not accepted as the halacha and is, in any event, irrelevant to our situation where money is not being demanded and the
government could afford to pay it. However, reason (ii) - the importance of not endangering the community in the future - is highly
relevant.

B1] TAKING ONE LIFE TO SAVE ANOTHER

PN 121D XY NI PHTIP MONY 791D DX DN IMN PROXID 7PYNA TN DX PINNN T NUPN NNIY NUND 1.
WA 910 WA PMT PNV I PYIN
Y PIYN T PID MODIN MYN

Chazal rule in the Mishna that one life may not be set off against another.
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This includes saving one’s own life. All mitzvot in the Torah may be breached to save one’s own life other than idolatry,
immorality and murder.
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Famously, the prohibition on killing to save another (or oneself) is based on the sevara of ‘mei chazit’ - who says that the
blood of one person is redder than that of another!? How can one life be valued against another?

B2] ONE LIFE vs MULTIPLE LIVES
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The Mishna discusses a scenario where rapists demand that one woman be handed over to be raped or all the women in
the group will be raped. The halacha is that NO woman may be handed over, even if the entire group is then raped.
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The Tosefta deals with the dilemma of taking one life to save many. It gives three positions:
(i) The Tana Kama rules that an individual may NOT be handed over to die EVEN to save many lives. However, if the
individual is specified, as in the case of Sheva ben Bichri, that person may be given over to save the life of many others.
(ii) Rabbi Yehuda rules that the individual may be handed over if s/he is going to die anyway.
(iii) Rabbi Shimon rules that the individual may be handed over if s/he is liable for the death penalty in the same way as
Sheva ben Bichri’.
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This issue is not raised in the Bavli but it is discussed in the Yerushalmi. There, it is clear that the ONLY case in which
someone can be handed over is where they are specified. Reish Lakish’ and R. Yochanan disagree on whether there is
an additional requirement that they must be guilty like Sheva ben Bichri.

* The Rishonim disagree on the halacha. Some (such as a the Meiri¢) rule like R. Yochanan. Others (such as the Rambam?) rule like
Reish Lakishs,

* This issue is critical in our scenario. If we are only permitted to ‘hand over’ those who are guilty in order to save the lives of others
then no deals could be done which will risk the lives of future innocent people. Indeed both the current hostage and those who may be
injured in the future are all innocent.
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The Rema in Shulchan Aruch rules that one person may not be handed over to save many unless they are specified. He

then brings a stricter position that, even if they are specified, they may not hand over a person unless they are guilty, like
Sheva ben Bichri’.

 But how does this halachic principle help us in the case of the hostages? In particular, who is being ‘handed over'?
DEAL - future lives are being ‘handed over’ to save the hostage. In this case we are taking a proactive role and releasing
terrorists who are likely to harm others in the future but....
- We are not ‘handing over’ future lives to save the hostage. In releasing terrorists there is no certainty as to who will die in the
future. Maybe the terrorists will not re-offend. Maybe they will be arrested.
- Maybe the prohibition on ‘handing over’ is due to the act of cruelty involved - forcibly handing over one person to save others.
But releasing terrorists is not per se a ‘cruel’ act but is being done to save the life of the hostage.

4. What are Rabbi Yehuda and Rabbi Shimon adding? Are they stricter than the Tana Kama - ie EVEN if someone is specified, maybe you can only hand them over ONLY if they
additionally satisfy other criteria - that they will die anyway, or that they are liable to capital punishment. Or maybe R. Yehuda and R. Shimon are being lenient. Are they qualifying
the first case of the Tana Kama - where the person was not specified. Maybe R. Yehuda and R. Shimon would allow handing over a random unspecified person if they were going to
die anyway, or were independently liable to the death penalty.

5. There are number of ways to understand the machloket between R. Yochanan and Reish Lakish. (i) Does R. Yochanan take a more utilitarian and consequentialist approach which
looks practically at the greater good and Reish Lakish take a more deontological and categorical approach, which sees the rule prohibiting murder as absolute? (ii) The Maharam
Chaviv suggests that the Reish Lakish is concerned for the unlikely possibility that the person handed over would not die anyway (ie the aggressors may change their mind and not
kill). R. Yochanan assumes the much more likely scenario that the person will inevitably die. (iii) Maybe Reish Lakish rules that the issue does not directly flow from the question of
‘whose blood is redder’, but from a separate prohibition on assisting the enemies of klal Yisrael; (iv) maybe the machloket is about ‘chayei sha’ah’ - temporary life. R. Yochanan is
not as concerned for chayei sha’ah but Reish Lakish is more concerned.

6. Beit Habechira Sanhedrin 72b.

Hilchot Yesodei Hatorah 5:5.

8. Some poskim (see Beit Yosef YD 157) question why we would rule like Reish Lakish in such a case when the general halachic rule is that the halacha follows R. Yochanan in a debate
between them. R. Ovadia Yosef (in the teshuva analyzed below) suggests that this rule holds true only in the Talmud Bavli and not in the Talmud Yerushalmi. The Meiri understands
that there is even MORE reason to follow R. Yochanan's position in the Yerushalmi since he played such a significant role in its composition.

9. The Acharonim differ as to which side the Rema leans towards. The Bach understands that he inclines to the Rambam but the Chazon Ish disagrees.

To download more source sheets and audio shiurim visit www.rabbimanning.com

~




5784 - )10 BNIAN  rabbi@rabbimanning.com 4 “'oa

NO DEAL - the hostage is being ‘handed over’ to save future lives, but ....
- We are not ‘handing over’ the one hostage to save many; they were kidnapped by terrorists. Is a passive decision that we will
not deal with the terrorists in order to save future lives equivalent to ‘handing over’ that person to be killed?

B3] ACTS OF RESCUE vs ACTS OF CRUELTY
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The Chazon Ish raised the case of a missile heading for a heavily populated area which we are able to redirect to a lesser
populated area."’ Is it permissible to cause the deaths of a smaller number of innocent people to save a larger number?
He suggests that this case is different to that of handing someone over to the enemy. In that case the act itself is
inherently an act of cruelty, whereas diverting the missile is an act of ‘hatzala’ - rescue. On the other hand, he raises the
possibility that diverting the missile could be worse since it directly targets innocent people, whereas handing over
individuals to the enemy is not an act of killing at all. The killing is done by an independent morally responsible third
party (who could always change their mind and chose not to kill).

* In our case, R. Ovadia Yosef (see below) rules that releasing terrorists is not an act of cruelty, but an act of rescue. Furthermore,
there is a chance that they will not go on to commit future acts of terror.!1

B4] GIVING UP ONE’S OWN LIFE VOLUNTARILY TO SAVE THE MANY

In his analysis the Chazon Ish also raised the case of Lulinus and Papus:
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Lulinus and Papus confessed to a murder they did not commit in order to save a large group of Jews. They were highly
praised for this.

* R. Chaim Shmuelevitz says that the soldier in the IDF are comparable to the Harugei Lud - giving up their lives to save Klal Yisrael.
There place in shamayim is unmatched by others and there is no limit to our obligation to daven for their safety.

* Is there a reasonable level of future possible risk which is acceptable to prevent the current immediate risk?
* Also, if danger to the lives of hostages is a relevant factor, the hostages captured by Hamas are at immense risk of death and injury.

10. This discussion of the Chazon Ish resulted from an actual she’elah asked to him by a taxi driver from Haifa who was driving down a hill when his brakes failed. His car was heading
into a group of people and he steered it instead into a single individual who was killed. He wanted to know if he did the right thing. This is reported in a sefer of one of the talmidim
of the Chazon Ish - Zachor LeDavid - who was there when the question was posed to the Chazon Ish..

11. However other poskim do not accept this position of the Chazon Ish. See for instance Shu't Tzitz Eliezer 15:70 who prefer the option of non-intervention - ‘shev ve’al ta’aseh’ - in the
case of the missile.
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C] THE RAID ON ENTEBBE AND THE HALACHIC ANALYSIS OF RAV OVADIA YOSEF

C1] INTRODUCTION

naYNa pavaNysan 11,

PN PLNN DIVNA .DDINN XT> DY IRIYD 1IN 12T MPNY DINID X NIIN DY DIVH GONI N"DYN PO V"D DI
DXAON NYAIN PO NINY NTINNI DNNN DIVHN INIWD DIITA PIY DTN YIIN) NN 0N ,DOYDN NN
729N DOYONN DI 1IINMY DY IR RN DNY DTN NMVOYN YPD ODINNKN DR NTINNI OXIWN NP
DOYIAIN ,DPIIN N MYY IHNYI DOYIIN TIN 7 IWIT 1Y ,DIVIDVIIN IS DOVINN .OMYIY D HINdN
W 95NN Y9 DY DN ,NONYN NNDNM .OT DINININ NN 222 1N DN IND DN DN DONIYIN DDANN
WY NV N, DTN DXDIVNN DY ONMN NN DI8NY 1IN DY ,DPA0INN NWITI DNV DONXIDIN DDIANHDN NN TINYYD
TIY T DTN INDNY INND DAV DXYANKD NINY VINDD ¥TD MADIN MDVND NN DNM T Y'YV TADNY MDY
DOV DOVIN MXID NIND ORIY NPTND TIIY NTND 1D ,DXIIN 1TINMY WX DDINHDNY INTID PV WIind v
MO0 P90 9"y 790N YA 1IN, 2IVYHN NN DI PHRYN MDD INTIN DXNVNN DY NX DINND YTHIY NXMHN ,q0)

RY}a)a)

11D LIYN YWIN -3 PIN PN Y25 N
Rav Yosef sets out the parameters of the Entebbe raid. In short, in June 1976 104 Jews were held hostage on a hijacked
plane in Uganda, 4000 km from Israel. The hijackers demanded the release of 40 terrorists in return for the release of the
hostages. Rav Yosef presents a 17,000 word teshuva analyzing the halachic issues.
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In fact, the halachic questions surrounding Entebbe were posed by the government to a panel of leading poskim,
including: Rav Ovadia Yosef, Rav Yosef Eliashiv, Rav Shlomo Zalman Auerbach, Rav Betzalel Jolty, Rav Eliezer
Goldschmidt, Rav Shaul Yisraeli and Rav Benzion Abba Shaul. For their conclusion we will have to wait for the end of
the shiur!

C2] ON THE ISSUE OF TAKING LIVES TO SAVE OTHER LIVES
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Rav Yosef accepts the logic of the Chazon Ish - that releasing prisoners who may go on to kill others is NOT considered
an act of cruelty - handing over one person to save others - but an act of saving. This was especially the case since the
future casualties were by no means certain, yet the death of the hostages was very likely.

C3] ON THE ISSUE OF TAKING LOWER RISKS TO SAVE OTHERS FROM HIGHER RISKS

* Clearly it would not be permitted to ‘hand over one life to save another, even multiple lives. But in our situation, there is no certainty
that releasing prisoners would cause future deaths. There is however a very real and immediate risk of death to the hostage.
* To what extent therefore are we permitted to accept the risk of future deaths in order to avoid the immediate death of a hostage?
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The Tur quotes the Rambam as ruling that if someone sees another person drowning or otherwise in serious danger and
could save them but does not, he is violating the Torah mitzva of ‘Lo Ta’amod Al Dam Re’each’.
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The Beit Yosef quotes the Hagaot Maimoniot that the obligation to save another’s life applies even if the life of the person
intervening will be somewhat at risk. Since the risk to the rescuer is significantly lower (safek) and the person drowning
is in mortal danger (vadai), the safek is pushed aside in the face of the vadai.

* According to this, if one sees a person drowning they should jump in to rescue them, even if the water is dangerous and the current
strong. Since the rescuer can swim and the risk to their life is low, but significant, they must take that risk.
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However, the Sm’a” points out that this position is not brought anywhere in the Rif, Rambam, Rosh, Shulchan Aruch or
Rema! As such, he concludes that the halacha is NOT like this.
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The Radvaz was asked about a situation where the Sultan commanded a Jew to agree to have one of his limbs cut off or
he would kill another Jew. He rules that there is NO obligation to agree to have one’s limb cut off, even to save the life
of another, however there is a midat chasidut to do so. Furthermore, if the risk to the amputee is a significant risk to life,
he is not permitted to agree to this

* This is a significant source in the question of live kidney donation to save a life. Even where there is a low level of danger to the
donor, this will be considered in halacha to be an act of piety and a very significant mitzva, but not an obligation.3
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12. R.Yehoshua b. Alexander haCohen (Katz), 16th century Poland. He was a disciple of R. Shlomo Luria and R. Moshe Isserlis.

13. The halachic position concerning live organ donation is more complex than this and we will be’H dedicate a shiur to it. As the risk to the kidney donor has decreased over time, the
poskim have strengthened the level of halachic obligation. Once the risk becomes minimal (as in giving blood) there will indeed be an obligation. See
https://aish.com/48954401/ for a good summary of the halachic positions by Rabbi Daniel Eisenberg MD. He quotes Dr Avraham Steinberg as ruling that, in order to be
permitted, there are four halachic criteria: (i) the surgery to remove the organ must not be dangerous; (i) the donor must be able to continue his life normally after the donation; (jii)
the donor must not require prolonged and chronic medical care, and; (iv) the success rate in the recipient must be high.
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Rav Yosef" raises the question as to whether there is a difference between putting oneself into possible danger to save a
life in immediate danger and putting OTHERS into possible danger, as in the case of releasing the terrorists to save a
hostage. He suggests that, according to the view that one is REQUIRED to accept a possible danger to life to avoid a
definite danger to another, there should be no difference between oneself and others - the safek cannot override a vadai.
However, he notes that we do not follow that position and, in fact, one is NOT required to put oneself in a possible
danger, even to save others in mortal danger. Nevertheless, when a third party is making a choice as to whom to save,
Rav Ovadia is inclined to the view the one must prioritize the person in definite danger. This would indicate that the
terrorists should be released to save hostages.

* To what extent has this analysis been affected by the events of recent months which show such a direct connection between the
release of terrorists in exchange for hostages and the future massacre of over 1000 Jews by those same terrorists?
* Does this still present as a ‘safek’ or it is now close to a vadai?

C4] THE IMPERATIVE TO PREVENT FUTURE MURDER
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The Ritva writes that if bandits threaten to kill a Jew unless he gives them weapons with which to kill others, he may not
give them access to the weapons even if he will be killed. What could be the source of this halacha?

* Providing guns to murders is certainly prohibited as Lifnei Iver - not to put a stumbling block before the blind. But Lifnei Iver is nota
prohibition for which one must die rather than transgress. 5
* Is this a subset - avizreihu - of the prohibition of murder?
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2 MY NI 97 0N NIDN TN XPIVN
Rav Silberstein rules that if a Jew is threatened with death unless they reveal the location of weapons to murderers, most
poskim would rule that they must die rather than reveal the information. Some would not rule this way, especially if it
were not certain that the murders would be committed.

PAOR DY POMY XY 1IN NY PR MDD N2 DN 1m0y .. g N2 () 21

NI» ONIM »:D MY
The Targum Yonatan translates do not murder as ‘do not murder and do not be a partner with those who murder’.
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The Ibn Ezra explains the Torah prohibition of murder as including giving false testimony which leads to someone being
murdered, intentionally giving bad advice which leads to a murder or even failing to reveal information which could save
a person from being murdered!

* On this basis, we must take incredibly seriously the responsibility for enabling future murders. In certain situations, that could be
considered equivalent to murder itself.

14. Rav Yosef dedicates a major part of the responsa to this question and brings many pages of sources analyzing the relevance of different risk factors. This shiur is a brief summary of
the issues and it is well worth taking the time to go through the original teshuva in depth!

15. This may depend on the question of whether Lifnei Iver is an independent mitzva or, in each case, a constituent part of the ‘local’ mitzva being discussed. For instance, if one
enables a Jew to break Shabbat, is that considered an independent Torah prohibition or a type of breach of hilchot Shabbat. The nafka mina will be in the case of murder. If Lifnei
Iver for murder is a subset of the prohibition of murder, one may be required to die rather than commit this.
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C5] ON THE ISSUE OF ‘WHAT IS PIKUACH NEFESH"?
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Rav Yosef also raises the issue of what constitutes ‘pikuach nefesh’ and quotes a teshuva by the Node Biyehuda
concerning autopsies. Under normal circumstances there is a Torah prohibition of nivul hamet - desecrating a dead
body. However, where there is a current patient with a life threatening illness and an autopsy may provide crucial
medical information which could save their life, this is permitted. Nevertheless, such a leniency only applies if there is a
current danger to life. The theoretical possibility of saving FUTURE lives through the autopsy does not halachically
constitute pikuach nefesh. For the same reason, it is not permitted to break Shabbat to engage in medical research or
training which will save lives in the future.

C6] OTHER CONSIDERATIONS

» We saw in Part 1 that, according to some poskim, immediate pikuach nefesh to the hostages overrides the prohibition on overpaying
- perhaps even overpaying with other hostages. However, this is hotly disputed.

* Some poskim?é suggest that nothing we do will make the terrorists more or less likely to take hostages in future since they are
absolutely motivated to kill us. On that basis we should try to release hostages where we can?’.

* Some poskim?8 have suggested that the halachic prohibition on overpaying relates only to the scenario where the terrorists demand
money but not where they demand the release of prisoners. As such, the halachic debate there is entirely irrelevant to our case.

* Other poskim suggest that nothing we do will make the terrorists more or less likely to take hostages since they are

* Rav Shaul Yisraeli and Rav Shlomo Goren ruled that captured soldiers MUST be released since there is an unwritten ‘contract’ that
no solider will be left behind and IDF soldiers will fight with greater morale if they know they will be redeemed?.

* Crucially, there may be COMPLETELY different halachic matrix for a sovereign state than an individual.2°

* Also, there may be a COMPLETELY different halachic matrix at a time of war. 2t

C7] ENTEBBE - THE ENDING

* The conclusion of Rav Yosef and the poskim who sat with him leaned in favor of negotiating with the terrorists and, where necessary,
agreeing to the release of terrorists in exchange for hostages. However, the rabbinic conclave received unexpected news .....
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Rav Yosef ends his teshuva with the account of how Prime Minister Yitzchak Rabin came to the Rabbis personally to
inform them that the hostages had been rescued! In light of this wonderful news, Rav Yosef breaks into poetic praise of
God and thanksgiving for the salvation of the Jewish people.

WE DAVEN THAT AM YISRAEL WILL BE’H AGAIN MERIT SUCH SALVATION.

16. This is quoted in the name of Rav Eliyashiv.
17. Nevertheless, releasing terrorist leaders seem very likely in practice to lead to future attacks.
18. This suggestion is made by R. Yehoshua Ehrenberg, former Chief Rabbi of Tel Aviv in Shu’t Dvar Yehoshua 5:15. He was inclined to rule on this basis that it would be permitted to
‘overpay’ with release of prisoners. One could however argue that the halacha applies kal vechomer with prisoners.
19. This is debatable today both in theory and in practice. Many poskim point out today that our soldiers in 2023 would NOT want us to release terrorists to secure their redemption.
20. This will be’H be the focus of a separate shiur on halacha for a State and in times of war. Rav Osher Weiss stresses this in a recent teshuva on releasing hostages.
21. This is stressed by Rav Schachter in Ikvei Hatzon. We saw this in Part 1 in the position of Rav Kamenetsky following the kidnapping of Rav Hutner.
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